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The article is devoted to the consideration of the comparative analysis of the credit agreement and the factoring
agreement, in particular, the main features of the concept, subject, parties of the credit agreement and the factoring
agreement are highlighted. The common and distinctive features of the factoring agreement and credit agreement are
analyzed in accordance with the legislation of Ukraine.

It was established that the main advantages of the factoring contract are: cost and time savings, risk hedging, instant
increase in the liquidity of the company of the business entity, which in turn leads to an improvement in the competitive
position. Yes, the client has more freedom of action regarding future investments, as his equity ratio increases thanks
to factoring. This, in turn, gives him the opportunity to quickly respond to market developments and take advantage
of the discounts offered. The following benefits of a factoring agreement are security planning due to guaranteed claims,
and the company's creditworthiness is strengthened through factoring and the associated balance sheet reduction. As
a result, the company (client) constantly receives better conditions in relation to other possible loans. Thus, the company
will be able to constantly improve its position in negotiations and strengthen its independence from banks.

Factoring and practice loan contracts can be closely intertwined with insurance contracts. Recently, we are
increasingly observing the situation regarding the active use of credit insurance in Ukraine and European countries.
Credit insurance is an effective financial risk management tool that helps protect a company against losses incurred as
a result of non-payment of commercial debts.

One of the advantages of credit insurance is that it allows you to minimize the impact of the unforeseen non-payment
of one or more customers on the company's solvency. Types of credit insurance include: financial, commodity, consumer
credit insurance, as well as collateralized credit insurance, etc. During the period of martial law in Ukraine, residual
credit (debt) insurance is increasingly used, it covers insured payments in the event of an emergency.

Key words: credit agreement, factoring agreement, creditor, borrower, credit relations, insurance, contract, parties
to the contract, credit insurance.

Bepuas-Jlykasenbka O. M., Kipcanos O. B. IOPIBHSIJIbHUM AHAJII3 KPEIUTHOI'O
JAOT'OBOPY TA 1OI'OBOPY ®AKTOPUHIY

Cmammio npuceayeno po3enaoy nopiHAIbHO20 AHANIZY KPeOUMHO20 002080pY Ma 002060y (AKMOPUH2Y, 30KpeMa
BUOLIEHO OCHOBHI 0COONUBOCII NOHAMMSA, NPeOMeNnty, CMOPIH KPEOUMHO20 002080py ma 002080py akmopuney. IIpoanani-
308aHO CNLTLHI MA BIOMIHHI puct 002080py (PAKMopuHey ma KpeOumHozo 002080py 8i0N08iOHO 00 3aKOH00A8CMEa YKpaiHil.

Yemanoeneno, wo ocrhosnumu nepegacamu 002080py paxmopunzy €: eKOHOMIsi KOUImi6 ma uacy, Xeoxucy8anHsa pusi-
Kig, Mummeee niosuujenHs TikGIOHOCI KOMNAHIT Cy6 'eKma nionpueMHUYbKOi OIIbHOCTI, U0, CBOEH Uepeoio, 6ede
00 noninuierHs KOHKypeHmroi nosuyii. Tax, xnienm mae o6invuie c60600u Oitl 000 MAUOYMHIX iHeecmuyill, OCKiTbKU
1020 Koeiyichm 6nacHozo kanimany 30inbulyemoca 3a80axku paxmopunzy. Lle, céocio uepeorto, oae tiomy modxcaugicmo
WBUOKO peazysamuy Ha PO3GUMOK DUHKY Md CKOPUCMAMUCA NPONOHOBAHUMU 3HUMCKamu. Hacmynnumu nepegacamu
002080py hakmopuney € nianyeanns 6e3nexu yepes 2apanmosaHi UMoel, d MaKodic KPeOUMoCnpOMOICHICIb KOMNAHTT
SMIYHIOEMBCSA 3A60AKU PAKMOPUHEY MA NO8 A3AHOMY 3 HUM CKOPOUeHHIO banancy. Y pesynomami ybo2o komnamuis (kii-
€M) NOCMITIHO OMPUMYE KPAWT YMOBU NO BIOHOULEHHIO 00 THWUUX MOMCTUBUX NO3UK. Takum yunom, Komnamis 3modice
NOCMILUHO NOMINULYBAM C80I0 NO3UYTIO HA NEPe208opax i SMIYHIOBAMIU C80I0 HE3ALEHCHICTIb 8i0 OAHKIG.

Hozosopu gpaxmopuncy ma kpeoumy Ha npakmuyi MONCYmv MmicHO Nepeniimamucs 3 002060pami CIMpaxy8aHHs.
Ocmanuim yacom mu 0eoani yacmiuie cnocmepicacmo cumyayito Wooo akmueHo20 3acmocy8aHHs Kpeoumno2o cmpa-
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xXysauus 6 Ykpaini ma esponeticokux kpainax. Kpeoummne cmpaxyeanus € ehekmusHum iHCmMpyMeHmom YIpagiiHHa
Qinancogumu pusuxamu, AKull 0ONOMA2AE 3aXUWamu KOMNAHIIo 8i0 30UMKI6, NOHeCeHUux y pe3yibmami Hechiamu

KoMepyitinux 60peis.

Oowieio 3 nepesae KpeOumHo20 CMPAxXy8anHs € me, U0 60HO OAE€ 3MO2Y MIHIMIZy8amu 6n1u6 HenepedbayeHoi Hechia-
My 00H020 YU KINbKOX KIEHMI HA NAAMOCHPOMONICHICIb KOMNAHIT. Buoamu Kpeoumno2o cmpaxy@anus UCHynaoms.
CMpaxysanus PiHAHCOBUX, MOBAPHUX, CHONCUBUUX KPEOUMIs, CIMPAxy6anHs Kpeoumis, uwjo uoaromucs nio 3acmasy,
mowo. Y nepiod 8oeHHo20 cmarny 6 Ykpaini dedani uacmiute UKOPUCTHOBYIOMb CIPAXYBAHHS 3ANUKOB020 KDEOUNy
(6opey), BOHO NOKPUBAE 3ACMPAXOBAHI NIAMENCT Y PA3T HAO36UUALIHOT cCumyayi.

Knrouosi cnosa: xpedumnuii 00208ip, 00206ip (Paxmopuney, Kpeoumop, no3udaibHuK, KpeoumHi npagosioHOCUHU,
CMpaxysanus, 00208ip, CHMOPOHU 002080pY, KPEOUMHE CIPAXYBAHHA.

Formulation of the problem. With
the adoption of the Civil and Economic Codes
of Ukraine, many amendments were made to our
legal system. Some of them immediately took
root among the general public, while others did
not gain much popularity. However, our state
has been in a state of crisis for a long time, this
situation is caused by many reasons. Initially, this
was influenced by the situation with COVID-
19, now the introduction of martial law on
the territory of Ukraine.

However, despite the above-mentioned
factors, business entities are trying to overcome
such circumstances and work further to increase
the economic development of the country. But
now they have a new problem — it is the problem
of attracting funds to carry out their activities. If
earlier, in most cases, individuals used the legal
mechanism of a bank loan when they needed to
finance their activities, now they are beginning
to consider alternative options that may be more
effective and less risky. As an example, such
an alternative can be factoring, which is gaining
more and more supporters nowadays and which
is so actively used abroad. The institute of credit
insurance is also gaining popularity. Therefore,
it is very important to carry out a comparative
analysis of a credit agreement and a loan
agreement taking into account credit insurance.

Analysis of recent research
and publications. The analysis of domestic
scientific publications in the field of factoring
and crediting is quite limited, but scientists
who research issues in this field can be noted.
These are, in particular: A. 1. Bezklubny,
O.M. Bernaz — Lukavetska, N.Yu. Golubeva,
I.V. Davydova, O.V. Dzyublyuk, M.O. Zelenova,
Ya.A. Litvin, S.M. Lepeh, V.V. Luts,
O.L. Malakhova, V.P. Makovii, E.O. Kharitonov,
J. Marshall, J. Sinki. Foreign scientists who
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studied the features of factoring operations are
represented by J. Gilbert, E. Dollan, B. Gvozdiov,
P. Rose and others.

However, despite the fact that many works
were devoted to the study of these types
of contracts, in most cases scientists studied them
separately, and if they did compare, they mostly
compared only their specific features, and not
these two types of contracts in general.

The purpose of the article is to conduct
a study of the peculiarities and problematic issues
of bank credit and factoring, as well as their
comparative characteristics under the current
legislation of Ukraine and in the international
space, including consideration of the peculiarities
of credit insurance, based on the experience
of foreign countries.

Presenting main  material.  Starting
a comparative analysis, it is first necessary to
define the concept of contracts according to
the current legislation of Ukraine, as well as
the sources of their legal regulation. A bank
loan is one of the main types of credit. The Civil
Code of Ukraine (hereinafter the Civil Code
of Ukraine) contains a definition of a credit
agreement, under which a bank or other financial
institution  (lender) undertakes to provide
funds (loan) to the borrower in the amount
and on the terms established by the agreement,
and the borrower undertakes to return
the loan and to pay interest [1]. This contract is
a subtype of the loan contract in accordance with
Art. 1054 of the Civil Code, which indicates that
the general provisions on the loan and the special
provisions on the loan agreement, enshrined
in Chapters 1 and 2 of Chapter 71 of the Civil
Code of Ukraine, respectively, as well as in other
normative legal acts, apply to credit relations.

In turn, the factoring contract of the Central
Committee of Ukraine defines it as financing
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under the assignment of the right of monetary
claim, according to which one party (the factor)
transfers or undertakes to transfer funds to
the disposal of the other party (the client) for
a fee, and the client withdraws or undertakes
to withdraw the factor has the right to
a monetary claim against a third party (debtor).
Chapter 73 of the Civil Code of Ukraine is
devoted to factoring. In addition, Article 350
of the Economic Code of Ukraine [2] and Part
3 of Art. 49 of the Law of Ukraine "On Banks
and Banking Activities" have almost identical
definitions of the concept of factoring [3].

However, in the course of the analysis
of the normative basis of the legal regulation
of these contracts, it was concluded that it is
necessary to carry out a separate definition
of credit relations, as well as relations arising
from credit and factoring contracts. Since
according to Art. 49 of the Law of Ukraine
"On Banks and Banking Activities", credit
relations can be defined as relations that
arise in connection with the implementation
of credit operations in relation to: placement
of deposits (deposits); carrying out operations
on the securities market on its own behalf;
provision of guarantees and sureties and other
obligations from third parties, which provide
for their fulfillment in monetary form;
acquisition of the right to demand the fulfillment
of obligations in monetary form for delivered
goods or services, assuming the risk of fulfilling
such requirements and accepting payments
(factoring); leasing [3].

That is, we can say that credit relations
include a set of other relations, which are
somewhat different in nature. We are interested in
relations arising from the loan agreement, as well
as factoring relations.

For example, according to L.P. Oplachko,
relations under a credit agreement should be
distinguished in broad and narrow meanings.
In a broad sense, it is a relationship regulated
by legal norms that arises between participants
in property turnover regarding the provision
of cash and goods and material values for
a specified period with deferred payment
upon redistribution of material funds under
the conditions of urgency, return and payment
in the form of interest on the loan. In the narrow
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(own) sense, relations under a credit agreement
are relations governed by civil law rules that
arise on the basis of a credit agreement between
banks, other financial institutions (creditors),
and, in accordance with the requirements
defined by them, natural or legal persons
(borrowers) and provide for the transfer of funds
by lenders to borrowers for a specified period
under the conditions of maturity, repayment
and payment in the form of interest on the loan
[4, c. 10; 5].

Factoring relationships can be defined
as relationships that involve the acquisition
of the right to demand the fulfillment
of obligations in monetary form for
the supplied goods or services, assuming the risk
of fulfilling such requirements and receiving
payments. In essence, factoring relations are
a complex of relations arising in connection with
the assignment of the right of claim, as well as
relations arising from the credit agreement.

In this regard, scientists have formed
mixed opinions about the nature of factoring
relationships. The first say that factoring is a type
of loan and credit operations, according to which
the factor's obligations to provide financing are
based on the principle of a loan agreement or
credit agreement. Other scientists point out that
factoring is an exclusively independent civil law
construction, the purpose of which is to transfer
funds to the client at the expense of ceding
the client's claim to another person.

For example, in France, factoring is
understood as a financial service to protect
against unpaid debts and overdue payments,
and the following are among its main advantages:

— Factoring allows you to quickly increase
cash flow

— The factoring company provides customers
with credit information about potential new
customers, which allows them to make better
credit decisions, i.e. conducts quality credit
checks

— Factoring is always quick and easy.
The application required to establish a factoring
relationship is much simpler than other types
of financing. No tax returns, financial statements,
business plans or projections are required.

— Factoring is carried out without a personal
guarantee. Company managers are not obliged to
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personally guarantee the return of financing. They
usually have to guarantee for fraud or disputes,
but not for customer insolvency.

— Credit  control.  Factoring eliminates
the need to collect accounts receivable, allowing
business staff and/or owners to focus on core
business [6].

However, this method of financing has its
drawbacks:

— it is expensive, because the fees that
the company collects to reward itself are withheld
from the collected sums;

— the factor sometimes requires a minimum
amount in invoices to confirm them;

— the commitment is not flexible, it is usually
offered for a full year;

— the company deprives itself of part of its
relations with customers, which can sometimes
worsen them [7].

Regarding the subject of the loan agreement,
it is exclusively monetary funds in national or
foreign currency. The subject of the factoring
contract is not money, but the right to a monetary
claim, the payment term for which has arrived
(current claim), as well as the right to a claim that
will arise in the future (future claim). The future
claim is considered transferred to the factor from
the day the right of claim to the debtor arises. If
the transfer of the right to a monetary claim is
conditioned by a certain event, it is considered
transferred from the moment of the occurrence
of this event. In these cases, additional
registration of the assignment of the right to
a monetary claim is not required [8, p. 683; 9,
p.40; 10].

As for the parties, in the case of a bank
loan, only the bank can be the creditor. In order
to carry out such a financial transaction as
providing funds for a loan (including on the terms
of a financial loan) at the expense of the funds
raised, the bank must have an appropriate license.

In turn, in the factoring contract,
the parties are the factor and the client.
The client in the factoring contract can be
an individual or a legal entity, which is
the subject of entrepreneurial activity. As for
the borrower under the bank loan agreement,
it can be any person, regardless of the type
of activity. A factor can be a bank or a financial
institution, as well as an individual — a subject
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of entrepreneurial activity, which, according
to the law, has the right to carry out factoring
operations. In the factoring contract, there are
also 3rd parties to whom the factor assigns
the right to a monetary claim. Based on this, we
can conclude that factoring can be used only in
the field of business activity.

In Spain, the parties to the factoring
contract are the assignor: the company that
transfers the rights to receive its invoices;
factor: the financial institution that accepts
the assignment and provides the financial
service and debtor: the customer of the assignor
who is obliged to pay the bills. An example
of concluding a factoring agreement can be
the following. Let's imagine "Company 123" that
has sold products or services and has an invoice
pending payment for one million pesos with
a deadline of 60 days. Under the factoring
contract, Company 123 transfers the account
to the factoring organization or bank. In
exchange, the factoring organization immediately
provides you with an amount equivalent to 90%
of the invoice value. After 60 days, the factoring
organization receives an invoice directly
from the customer, who makes the payment
to the financial institution, not to Company
123. The difference between the total amount
of the invoice and the amount that has already
been transferred is the profit of the financial
institution [11].

The analysis of the norms of the Central
Committee of Ukraine gives reason to believe
that the credit agreement is a consensual
agreement, and the factoring agreement is
real, but when the right of claim is transferred
in the future, it becomes consensual. Both
contracts are paid, bilateral, casual and refer
to contracts in the field of financial services.
A credit agreement is always fixed-term,
and factoring is usually fixed-term, but it can
also be open-ended [12].

The essential terms of the loan agreement are
the subject (amount of funds), term and price
(interest rate). The essential terms of the franchise
agreement are identical, but with certain
clarifications. The subject is the right of claim,
and the price is the amount of the factor's
remuneration. Both contracts are concluded
exclusively in writing.
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Also, both contracts can be closely intertwined
in practices with insurance contracts. Analyzing
the latest trends, we see that such an institution
as credit insurance is actively used in Ukraine
and European countries. It is an effective
financial risk management tool that protects
the company from losses incurred as a result
of non-payment of commercial debts.

One of the advantages of credit insurance
is that it allows you to minimize the impact
of the unforeseen non-payment of one or more
customers on the company's solvency. Credit
insurance is an important tool for effective risk
management. So, for example, in Spain it can
include 3 additional services: information about
the financial status of current and potential
customers, recovery of unpaid debts,
compensation in case of non-payment [13].

As for Germany, the data of the Federal
Statistical Office show that the most common
reasons for excessive indebtedness of individuals
are unemployment, illness and death of a partner.
Residual debt insurance or loan default
insurance covers insured payments in the event
of unemployment through no fault of the client
or long-term incapacity, or repays the insured
amount of the loan in the event of his death.

It is not uncommon for credit insurance to be
included in factoring. Especially if the person
chooses a service provider that offers a factoring
contract. In this case, credit insurance is
a guarantee within the contract. The operation
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then becomes much simpler for a company that
only has one contract to manage [14].

Conclusions. In summary, it is necessary
to address the practical differences of these
contracts: credit and factoring are used by
individuals to meet different needs; the loan is
returned to the bank exclusively by the borrower,
and with factoring, funds are received from
the client's debtors; as for the means of securing
the obligation, the loan is often issued as
collateral, while factoring does not use this;
regarding the amount, according to the terms
of the loan, its size is always determined
by the contract, and according to the terms
of factoring, the amount is not limited and can
increase depending on the growth of the client's
sales volume; the loan, in turn, is repaid on
a pre-arranged day, but factoring financing —
on the day of actual payment by the debtor for
the delivered goods. And finally, in connection
with the opening of the loan, it is necessary to
draw up a significant number of documents,
factoring financing is paid automatically if there
is only a waybill and an invoice. Analyzing
the above, we can come to the conclusion that
credit and factoring agreements inherently have
both similar and distinctive features that make it
possible to identify them. In each specific case,
business entities weigh all the circumstances in
which they find themselves and choose the most
effective and efficient tool for financing their
activities.
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